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JUDGMENT

The prosecution case in brief is that on 01.05. 2014 at about 11.30

PM, a group of militants belonglng to NDFB (S), attacked lnnocent people

belonging to a particular communlty living at village Balapara Part-1 under

- Gossaigaon police station in the district of Kokrajhar, Assam, with deadly .
~ fire arms and other lethal weapons. As a result of the gruesome attack,

seven (7) persons 'narhely, Batchu Ali Sheikh, MOhorban Bibi,h Sonaban

.. Bibi, Suhana Khatoon.’(a child of 2 years), Sayatan Bewa, Farida Khatoon

'(a child of 6 years) and Jelina Bibi lost their lives. Out of the aforesaid 7

(seven) persons, Farida Khatoon and Jelina Bibi died due to grievou's

_"‘i_njury caused by sharpand blunt object and the remaining 5 (‘Five) died‘
- due to bullet injuries and Tazrul Ali and Farid Ali sustained bullet injuries

but they, somehow, survived.

2. On receiving information about the occurre'nce Police arrived at the
spot but by that time the assailants had already left the place. Informahon

regardlng the incident was registered as Gossaigaon PS Case No.

155/2014 The mvestlgatron was initially conducted by Special Task Force

(STF), Assam but later wde order dated 20.05.2014, Mrnlstry of Home

~Affairs, Government of India, handed over the mvestlgatlon of the case to

Natlonal Investlgatlon Agency (NIA), WhICh reglstered RC Case No
03/2014/NIA -GUW dated 22.07.2014 u/s 448 457, 302, 307, 326, 324,

427 r/w Section 34 of the IPC and Section 27 of the Arms Act as well as
u/s'16, 18 and 20 of the Unlawful Activities (Prevention) Act, 1967.

3. Inve-stigation revealed that the gruesome and terrorizing attack was

perpetrated by accused Pradip Brahma @ Pwler and his other associates

‘who belonged to the banned outfit NDFB(S). The assault was carried out




- on___the instructiohsof senior Ieaders of NDFB(S) namely, I.K. Songbijit and
‘Bishnu Goyar‘i @ Bidai._The purpose of the attack was to kill and terrorize

people of a particular community and thereby disrupt peace and harmony

in the state. The accused and his associates entered into the houses of

- the most unsuspecting victims one after another and indiscriminately fired

~on them killing and injuring persons as named above. Even children were

not épéred .

4.  During the course of investigation, NIA cbﬁl_lected materials indicating

_irivolven;fe.nt’ of accused Pradip Brahma @ Pwler who was in judicial

‘custody on 12.2.15 in con'r'iection with K'azigaon' P.S case No. 11/2014.

Prayer for production wéfrant was made and allowed and on production of

fthe‘ac;lused, this court on perusal of the Case Dairy, prepare& till then,
allowed the prayer of the NIA to show hi-'m arrested in the case. The NIA
also gathered from their sources that' the accused was the Section
; Com:mander- of Monglajhora Section of Dhubri Platoon of 14™ Bn. of th'e’
- NDFB(S) which is a banned outfit as per the UA(P) Act. On 17.8.2015 NIA
~ laid charg_?"e sheet in. the case against accused Pradip Brahma <@ Pwler
. after recéiving sanction for prosecution from the combetent authority.
A-Ionghwith the charge sheet the Chief Investigating Officer submitted a

| _praYér to continue with further investigation. The prayer was allowed.

5. It hafs been mentioned in the charge sheet that in the night of
01.05.2014, the accused along with his other associates belonging to

NDFB, Songbijit group, exej(:Uted their plan which,-was earlier made to kill
. persons belonging to a particular community with a view to strike terror. It
was further mentioned in the charge sheet that there was a conspiracy of

. the -NDFB(S) to strike terror by targeting innocent,pe'ople of a particular

community. It was also mentioned in the charge sheet that after

commitfing the terrorist attack, in which several innocent persons ost

| ___,_.t'heir lives, accused Pradip Brahma @ Pwler established contact with




hlgher leaders of NDFB(S) and thelr feIIow cadres for giving mformatlon

-'about the Operatlonal object and ach|evement

. 6, Durrng the initial part of the |nvest|gat|on Assam Police selzed 8 nos.

. “of 7.62 calibre fred cartndges and one 7.62 mm X 39 callbre |IV€ cartndge

' :WhICh were f red by /. 62 callbre assault. rlfle (AK-47/AK- 56) It was further
alleged that the terrorist act such as indiscriminate kllllng of |nnocent

peOpIe was done as part of a Iarger consplracy of waglng war agalnst the s

Government of India and also to terronse and kill people who do not

' a0 belong to Boda communlty in BTAD area.

7. . C0p|es of the materlals relied upon by the prosecutlon |nclud|ng the

' o coples of the statements of the wrtnesses recorded u/s 161 Cr.PC as weII

as coples of all relevant documents were furnrshed to the accused In the
- charge sheet the Chief Investrgatlng Offlcer (CIO) listed 59 (Flfty Nlne)

. "persons as wrtnesses out of whom 8 (E|ght) witnesses Were shown as

Protected Witnesses after taklng permission from this Court. Identltres of

. l"the protected witnesses have been kept concealed as_ per prowsron of

'Sectlon 17 of the NIA Act

8. " After hearlng both sides on the matter of consideration of charge’ _

fﬁ and on careful perusal of the records placed before this Court u/s 173

cr PC, this Court charged accused Pradlp Brahma @ Pwler u/s 1208, 121,
' 121A 302, 307, 386 r/w Sectlon 34 of the IPC and also under Sectron 16, )
: 17, 18 and 20 of the UA(P) Act ‘When the charges were read over and- |
explarned to the accused he pleaded not gurlty and claimed to be tned

e 9. , ProseCUtion examined 31 wltn’e’Sses including the CIO. After closure

“of the prosecutlon ewdence the accused was examined u/s 313 Cr. PC.
Incnmlnatlng matenals found against him was put to him seekmg his
response f any He denled his involvement in the aforesaid crime and

-apart from hlS oral response to the questlons asked by thls court u/s 313

- CrPc, healso submltted a written statement which was consrdered tobea

part_ of his examination u/s 313 CrPc.



10. The defe_n‘ce case,' as revealedfrom the response of the-accused Ig
313 Cr.Pc statement and the trend of cross-examination of the
prosecution witnesses, was one of t:dmplete denial. The -accused
.submitted a written statement wherein he stated that he was a permanent
resident of village- Besorkona under Bagribari' Police Station of Kokrajhar

| district and he used to culltiva"te the land belonging to his father, He
~ further stated that he was looking for a suitable bride for himself and in
- that connection when he visited a family at Goalpara, he was arrested Dy
the Goalpara Pol'ice in connection with Dudhnoi PS Case No..05/2015. 1t
~ was stated by him that at the time of his arrest neither any weapon nor
-any SIM card or arms were recovered from his poSsession. He further
stated that he never gave any disclosure statement to the Investrgatrng
| Ofﬂc;er'and his signatures were obtained on blank paper which was later |
~ converted into disclosure statement and disc-overy memo. The accused
claimed that he was falsely implicated in this case. No defence Witness

‘was examined.

. 11,  During argument learned Spl. PP, NIA, Mr. D.K. Das assisted by Mr.

: - J.A. -‘Hassan submitted that the accused in pursuance of his conspiracy

wrth his other associates; who were also members of NDFB(S), attacked
innocent vrllagers of vrllage Balapara Part-1 killing 7 (Seven) of them

o namely, Batchu Al Sherkh Mohorban Bibi, Sonaban Bibi, Suhana Khatoon

Sayatan Bewa Farida Khatoon and Jelina Bibi and grievously injuring 2
(two) persons Learned Spl. PP, NIA also submitted that the Post-mortem
:of the deceased also revealed that several of the persons died of fire arm
|nJur|es Referrmg to the testimony of the witnesses, he submitted that
PW- -2, who lost hls mother, wife and daughter in the attack could notice

the miscreants when they entered into the room where his wife' and

- . children were sleeping. It was also submitted that in the light near the

house of Sukur Ali, he noticed one person shouting "Pwler Foidu Foidu”.
Learned PP also submitted that after two days of the incident the witness
lodged an FIR (Ext-1) and in his testimony in the Court he categorically




| 'rdentlfred the accused as one of the persons who entered his house on

that day It was also been submrtted on behalf of the prosecution that this

evidence alone would be enough to prove the gurlt of the accused.
Learned PP also submitted that the accused was a member of banned
outfit NDFB(S) and the said fact was proved by PW-18, 19 & 20 who were

~ Protected Witnesses. It was further submitted that after arrest of the

accused he voluntarily gave a disclosure statement to the Chief
Investigating Officer (CIO) in presence of independent witnesses (PW-22
& 16) and subsequent to his statement the accused led the Chief

_Investrgatlng Officer (CIO) and other witnesses to the house where

plannlng was made to commit the offence and also showed the path by

“which the accused and his associates travelled to the scene of crime and

also showed: the houses where innocent persons were killed. The learned

PP also referred to the statement of PW-18 who heard the accused telling
some persons, after two days of the occurrence, as to how he and his

assocrates, on the dlrect|0-n of Bldar, killed several villagers of Balapara

Part-1. Learned PP referred to the testimonies of PW- 19 & 20 apd stated

that evidence of these two witnesses categdrically showed that the

' accused belng member of NDFB(S) forcefully collected money from the

WltneSSGS

12. Learned Spl; PP alsd submitted that though only one person was

“charge sheeted in this case it was clear from the evidence that the

accused was - accompanied by his associates and the nature of the
evidence itself clearly showed that the crime was committed in pursuance
of a criminal conspiracy. He referred te a decision of the Hon'ble
Supreme Court In “Blmadhar Pradhan -vs- State of Odissa”

"'reported in AIR 1956 SC 469, where it was held that conviction of only

one accused was possible in an offence of criminal consprracy if the Court

came to a finding that two or more persons were actually concerned in a

- criminal conspiracy. Learned Spl. PP, NIA also referred to a judgment of




Hon’ble Supreme Court in “Sahoo -vs- State of U.P.”, reported in
AIR1966 SC 40(1), regarding adm,issibility of extra judicial confession. |

13. © Learned defence lawyer started his argument by saying that in
this case since only one person was charge sheeted there could not be
any material u/s 34 IPC and u/s 120B & 121 A IPC and u/s 18 of the

. Unlawful Actmtles (Preventlon) Act 1967. It was also submutted that to

attract Section 121 IPC, there ought to be clear evidence that the

1 _occurrence created a war like environment against the State. Referring to

~Section 16 of the Unlawful Activities (Prevention) ACt, 1967, learned
defence lawyer submitted that the killing of the innocent persons in the
village might have been. a fearful occurrence which might have created
panic among the v:llagers but the term “terror” was to be dlstlngwshed
~ from panic and fear It was further submltted by the defence that if
charge u/s 16 of the U.A(P) Act was found to be not proved, no charge

u/s 17 of the Act could sustain. He further submitted that there were no

circumstances to show that the accused was a membe’r of NDFB(S) and o

that by putting anyone under fear of death or grievous injury he collected
f' money by force. Referring to the testimony of PW-3, learned defence
- lawyer submltted that testlmony of PW-3 should be held to be completely
untrustworthy and the testimony of PW- 18 ‘regarding “so -Called” extra
Jud|C|al confession was not adm|55|ble in evidence as the persons to whom
the so-called confession was made were not examlned in the court.
Referring to the test|mon|es of PW-16, 17 & 22, learned defence Iawyer
submltted that the testlmonles of these wutnesses were contradlctory to

each other and hence no reliance could be placed on them.

14.  POINTS FOR DECISION:

1. Whether the accused is a member of banned organization named
NDFB(S)?



2.;' Whether the accused directly or indirectly ralsed or prov1ded fund

- 'for NDFB(S) knowrng that such funds were Ilkely to be used to commlt
terrorist act ? '

3. Whether the accused committed extortion by putting any person

under fear of death or grievous hurt to that person or to any other

person?

4, Whether the accused committed terrorist act within the meanmg of
' Sectlon 15 of the Unlawful Activities (Prevention) Act, 1967 ?

5 Whether the accused entered into an agreement with others within

'the meanlng of Section 120A IPC to do |Ilega| act or an act WhICh s not

||legal but by illegal means?

6. ~ Whether the accused entered into a criminal conspiracy with his

- associates to wage war against the Government of India or attempted to

wage war or abetted to waging of such war ?

- 7. Whether the accused being member of, the banned ordanization
;NDFB(S) waged war agalnst the Government of India or attempted to

| Wage such war or abetted waging for such war ?

8. Whetherthe..,_accused, on the mid night of 01.05.2014, committed
murder by intentionally-causing death of Batchu Al Sheikh, Mohorban Bibi,
Sonaban Bibi, Suhana Khatoon, Sayatan Bewa, Farida Khatoon and Jelina
Bibi? ' '

9. Whether the accused mtentronaHy did an act and if by that act he
had caused death of Tazrul Ali and Farid AII he would have been guilty of

“murder ?

* DECISION AND REASONS THEREQF:-

15.  _Points No.1, 2 & 3:- Before laying the charge sheet in the

‘court, the Chief Investigating Officer submitted the materials before the



‘appropriate authority seeking sanction of the Central Government for

- -"r_"fprosecutron of the accused uy/s 120B, 121 & 121A of the IPC and u/s 16
17, 18 & 20 of the U.A (P) Act. PW 12 deposed in that regard. He stated :

thatafter recervrng the investigation report of the case it was forwarded to
'-.-"th-e""'appropriate authority comprising a former High Court Judge and a

_ former Law secretary to the Government of India for mdependent revrew

and approprrate recommendatron After obtaining the recommendatron of_

_ the authorrty, sanction for prosecutron was accorded by the witness with

the approval of the Central Government The sanctlon order was exhibited
' | a_s-Ext 18.‘There was nothing in the evrdence of PW 12 which could render

: the sanCtion for prosecution a nuil_ity.

16 - Testimonies of PW 19 & 20 were important and relevant in regard to

-the decision of the aforesaid points. Both the witnesses were protected

N Lwitr-‘-ieSSesand hence their identities had been kept cOncea-Ied. PW-19
. ';-.'lStated that he had a smal busineSs in the district of Kokrajhar 'and NDFB(S)

cadres used to extort money from hrm He also stated that one day he received
) telephone from a person, who mtroduced himself as Pradrp Brahma,~who told

. hrm to keep money ready so that the same could be collected either by himself

'"or by any other person. He also specrf cally stated that he was threatened by

~ accused Pradlp Brahma that if he made any delay in making payment he would

face the consequence During cross examrnatron he was suggested that his two

SONS were members of NDFB(S). The witness denied the suggestion. The ma]or

~ ‘parts of the cross--examrnatio.n of the witness were only suggestIOI’iS Q'Ven DY

defence_which the witness denied. 'He also identiﬁed the accused in the Court.

17 ~ PW-20, a retired school teacher deposed that in the month of October,
2013, a group of persons came to his school and met him and told that they
' .Were cadres of NDFB(S). They demanded money from him. The \}vrtness further

stated that one of the persons who came to the school was accused Pradip

'_ '-Brahma He further stated that after about a week the accused came with some

other persons and the witness handed over Rs. 10,000/- to the accused. During

CroSS- examrnatron he was asked whether any written demand was made to him

to which the wrtness _replred in negatrv_e. Apart from this, remaining part of the
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cross exammataon was only about suggestrons from the defence 5|de WhICh the' -

wutness denled

-18.. 'On consideratio’n ofthe testimonies of the‘tWo aforesaid Witnesses it
' appeared to me that there was no reason to dlsbeheve their versions. Defence
plea was that in absence of written demand of money by the accused or by the
NDFB(S) the -releyant part of their testimonies should be “considered
untrustWorthy.-Indeed; there could have been a written demand. But mere
~ absence of written demand could not be' considered as the only reason for not
' holding the witnesses trustworthy. On close scrutiny of the evidence adduced by
these tvyo _Witnesses there did not transpire any plausible ground whichcould
_rend_e';_fr them completely'untrUStwor'thy. On the contrary, they -appeared to be
' '-fully trustworthy. The testimonies appearedto be natural and believable Their

identities were kept concealed on the ground of their security. The prosecution,
therefore, was able to prove beyond reasonable doubt that the accused was a '
| member of the banned organlzatlon named, NDFB(S) The accused IS thus held
gurlty u/s 20 of the U.A (P) Act

' . 19.'_' On the questuon of extortion, learned defence lawyer submitted that the
act of the accused as narrated by the witnesses did not constrtute extorhon
within the meanlng of sectlon 383 IPC. Extortion has been defined in section 383
IPC as under:- " Whoever intentionally puts any person in fear of injury to that

- 'person or to an y other person, and thereby dishon estly induces the person so
,out in fear to deliver to an y person ar y prop en!y or valuable security or anything
5/gned or sea/ed W/?/C/? ma v be converted into a valuable se cur/ty, commits
extomonfi It was clear from_ the evidence adduced by PW 19 & 20 that the

~accused threatened them and being put under fear of death or gri'eyousinjury-
| they gaye_,-mo'_ney to the'accused. PW 19 categorically stated that accused -Pradip '

:.'-Brah'ma' threatened him and warned him not to make delay in-payment. It was

therefore, clear that the accused put the ‘witness under fear of death or grievous
~ hurt and being put under such fear the witness gave money to the accused as
- demanded. The prosecution has; thus, been able toproye beyond all reasonable
~doubt that the accused is guilty U/S 386 IPC. '

'20. . The next point for decision was whether the accused was also guilty u/s
17 of the U.A (P) Act. The evidence of the two witnesses discussed above, did
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_nt)t show any such d"istinguishing circumstance that the fund was being collected

for use in any terrorist act. The act of the accused, as deposed by PW 19 & 20
appeared to be a plain extortion. Hence he is held not guilty u/s 17 of the U.A (P) .

| Act,

_21..' Points No. 5 & 6 :- During argument, learned Iawyers for the defence

submitted that in this case there was no ingredient of Section 34, 120B & 121 A

of the IPC. The main premise of the argument was that since ingredients of the

aforesaid sections'categoricaHy imply involvement of two or more persons in the

commlssron “of the offence, and since in this case, the accused was the only

person against whom charge sheet was filed, such offences should be held to be '

not proved against him. In this context learned PP, NIA, on the other hand,_
- referred to a decision of Hon'ble Supreme Court in “Bima_d.har Pradhan -
vs- State of Odissa” reported in AIR 1956 SC 469 and stated that there
was no impediment in convicting only one person in a trial of the crime of

_ﬁ_criminal conspiracy. I have gone through the judgment and it appeared that in

that case more than one person were charged and one such person, that S, @
co-conspirator turned approver. However, in this case charge sheet was filed

onl'y“' against the accused. It was, therefore, clear that the facts and

crrcumstances of the aforesaid judgment did not fit in the present case. In the

case referred to. above, there were more than two persons who were al\eged to

_have been involved in commission of the offence and charge sheet was filed

- against all of them though the court convicted only one

N 22 -~ Offence U/s 1208 IPC is defi ned in Section '1*20A IPC where it is specifically '

- stated that to constitute an offence of criminal conspiracy there has to be a
meetlng of mrnds of two or more persons for d0|ng either an lllegal act or a Iegal

~act by illegal means. In the present case there was no such specific evidence of

- meeting of minds of two or more persons. In fact, the accused is the only person

against whom charge sheet was'submitted and cOnsequentIy on\yhe was facing
trial. Hence, due to complete absence of ewdence of any conspiracy, the accused
IS held not guilty u/s 120B & 121 A IPC.

23, Points No.4, 7, 8 & 9:- For arriving at a judiciOus conelusion regarding

these four polints we have to consider the relevant parts of the testimonies of the

——a R R e Y ] mi“?w—ﬂqh- - s



_12-

WItnesses The maln incident took place on 1.5. 2014 at about mldnlght at wllage

Balapara Part 1 under Gossaigaon police station of Kokrajhar dlsnct of Assam

' 24. - PW 1 stated that on 101.05.2014, he was at his residence at wllage
Balapara Part-1. He was sleeping at his house along with his wife, Jalina Bibi,
N ?.daughter,- Farlda Khatoon and son, Md_._Jamrul Ali. The house was built of half
h 'Ibrick ‘wall. At aroundllil 30 PM, he heard a big soundon the door. He and his

wﬂ’e woke up. There was another sound on the door and the door got opened

and thereafter there was mdlscnmmate firing. In the firing he was hit by a bullet '

on his waist and his wife Jalina Bibi and daughter Farida Khatoon sustamed bullet
- injuries and died. There were about 4- 5 miscreants who fired at his family. After
fi nng, when they were sure that they had killed the persons inside the room

they went out shouting “foidu” “foidu”. Later he came to know that the above

| -.mcudent was done by NDFB miscreants.

o _2-5.' PW 2 stated that on 01.05.2014, he was at hIS residence at wllage

. Balapara Part I He had two rooms separated by about 4- 5 feet. In one room his .r

_ mother Sayaton Bewa W|fe Sonaban Bibi and daughter Suhana Khatoon were
‘ _sleeplng and in the other room he was sleeping. At around 11.30 PM he heard
sound of gun shot from the side of Batchu Sheikh's house which was about 30-
40 _feet away from his house. On hearmg the sound he came out of the room and
saw /-8 rni_screantsholding weaponsin their hands. They were coming towards

his house.. Seeing th_ose _armed miscreants he hid himself behind a room from

P where he noticed that four persons broke into the room where his wife and

' fchi_l_dren were sleeping. He heard sound 'of indiscriminate firing. There was light '

nearthe house of one Sukur Al and under the light he Saw the assailants. He

- _,.-;heard one person shouting “Pwler Foidu, F0|du” After the assailants had eft he .

, entered into the room and found his mother wife and ch||d badly ln]ured All of

.them succumbed to thelr |n]ur|es He also filed FIR which was exhlblted as Ext 1.

He also proved the mquest done on the dead bodies of Jellna Bibi, Batchu Al |

Shelkh Suhana Khatoon Sunabhan Bibi, Sayatan Bewa and Farida Khatoon as
.Ext 2 3, 4 >, 6 /. He |dent|f"ed the accused m the court as one of the

assallants He also heard one of them shouting “Pwler Foidu, Foudu” Durmg
cross examination he was suggested that he was shown the photograph of the
accused by the NIA and that is why he identified him in the Court. He denied the
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'suggestion and added that when police brought the accUsed to the village under

- arrest he was not present there. .

26.  PW 3 also narrated the incident of that night in which his parents died

‘and he 'sL_Jstained bullet injury. He also stated that he Saw the face of one of the

assailants. In the court he identified the accused. He also denied the defence
- suggestion 'th'lat he was shown the photo of the accused and that is why he

identified the accused.

"2_7.'_, PW 4, village headmah of the concerned villége where the _ihcidént
occurred, deposed that on the night of 1.5.2014 he heard sound of firing. He

_telephoned Post Commander of BSF camp and informed about the firing.

28. PW 5 Dr Kandarpa Kr Ramchiary, a doctor of Civil hospital, Kokrajhar '

- conducted post-mortem on the dead bodies of Sahana Khatun, Sunabhan Bibi
~and Sayatan Bewa. Their post-mortem reports were proved as Ext 8, 9 & 10

'res'pectively and the relevant part of his'testimony was as _under‘.

'Sahana Khatun (2 yrs.) female, D/O-Md. Syed Al of l//'//ége Balapara, PS- '
-Gosafgaob reference Tulsibil Out Post, GDE No. 14 dated 02.05.2014. She was
' . ' , brou_q/?t to the Hospital by Constable UBC-24, Pkakash Sutradhar and Md. '55 ved
Al o 02.05.2014 who also identified the dead bodles. The dead bodies arrived
on 02. 05.2014 and the post-mortem was conducted at 12.30 PM of 02.05.2014.

- External Apperarice.

1. An a veragé built child of approximately 2 years, female in the stare of '

rigor-mortis. -

A l7 / b 2 Wound position: Inverted I(Ent/y Wound) seen in the right upper mid

- N 400 tg_\-’:" axilary line, Everted wound (Exit wound) is seen in the left chest an everted
e JUOOTY e o » - o .

weﬁ‘a:m Gu\h'ah - would also seen in the right shoulder; an everted wound also seen in the left

elbow, an inverted would is seen in the low back region and a large everted
. would s also seen in left lumbar-iliac region with prolapse of bowel loops and

omentum.

[horax.

- a)  Massive haemo thorax is seen.
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b

Al tw
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b) Laceration of lungs.

_A bdomE_fz_._'

1. Massive haemoperitoneum is seen.
2, P)’erci’ng injuries are seen in different loops of intestine.
In m % ob/'mbn the cause of death is mészve haémorrhagfc shock caused
by mu/t/;o/e fire arm injuries in vital orgaﬁs. Death appeared to have been caused

wfthm 12 to 24 hours. Ext-8 is the Post-mortem repok't. Ext 8/1 is my signa ture

- land ext 8/2 is the signature of the Joint Director, Dr. M.C. Nath whom I know.

1

Sunabhan Bibi, 22 years, W/O-Md. Syed Ali of Village Balapara, PS-
Gosaigaon reference Tulsibil Outpost GDE No. 14 dated 02.05.2014. She was

- brought ‘to the Hospital by C onstable UBC-42, Prakash S rivastava and Md. Sayed
- Ali on 02.05.2014 who also iden tified the dead bodies. The dead bodies arrived

- on 02 05.2014 and the postmortem was conducted at 12.00 Noon of 02.05.2014.

in the state of rigor-morts.

External Appearance.
1. An average built female dead body of approximately 22 years, female .

o~

2. Wound position: Everted abrasion seen over the forehead, Inverted

. wound is seen in the back thoracic region, an large everted wound seen in the

middle of the chest right parasternal region, an inverted wound is seen in the left

buttock, a large everted wo uld is seen in the right iliac fossa with prolaps of

- omentum and bowel loops. Everted wound also seen in the right knee.

\

- Jhorax:

1. Massive haeme thorax is seen.
" 2. Laceration of lungs.
3. Fracture of body sternum is seen.

A bdom en.

.a)  Massive haemopetitoneum Is seen.
b)  Piercing injuries are seen in different loops of the bowel.
c) Piercing injury is seen the urinary bladder with plenty of collectiorn

of fluids in Pelvic ca i/‘/'ty.
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In my apinion the cause of death is due to massive haemorrbagic shock
“caused by multiple close fire arm injuries which is ante-mortem in appearance.
Death appeared to have been caused within 12 to 24 hours. Ext-9 is the.
Postmortem report. Ext 9/1 is my signature land Ext 9/2 is t/?e signature of the

| Jomt Director, Dr. M.C. Nath whom I know.

Sayatan Bewa (40 years) wife of Late Sayaful Ali of Village Balapara,
PS- Gosaigaon reference Tulsibil Out Post, GDE No. 14 dated 02.05.2014. She
was brought to the Hospital by Constable UBC-42, Prakash Srivastava and Md.
Sayed Ali on 02.05.2014 w/?o also identified the dead bodies. The dead bodies
arrived on 02.05.2014 and the postmortem was conducted at 11.30 AM of '
02.05.2014. '

External Appedararice.

1. An average built female dead body of approximately 40 years, in the

- State of rigor-mortis.

_. : 2 Wound position inverted wound is seen over the left buttock, /arge‘
everted wound is seen in the right iliac fossa W/’th proleps of bowel Joops and
omentum, inverted wound is seen in the right mid axillary line, an everted wo und
/s seen in the mid Chest (middfe of the sternum), a small everted wounds are

seen in the elbo w, forearm and in the wrist of the right upper limb.

[horax.

a) Teared plura torned with massive haemo th orax

a) Massive haemo thorax is seen.
b)  Laceration of lungs.

c)  Fracture of body sternum is seen.

/{/\/ )' b d)  Piercing hole is seen in the heart.
b '\7 w Abdomen.
3t - . |
Co g C 1) Massive haemoperitoneum is seern.

P’a’ | 2)  Piercing injuries are seen in different loops of the bowel and
prolaps of bowels loops are seen through the exit wound in the

right iliac fossa.
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' - 3) P/ercmg //?]Uf}/ IS seen the urinary b/ada’er wWith p/enfy of Co//ectfon
' of fluid in pelvic cavity.
_ fn m y opinion the cause of deat/? /s aue to massive haemorr/?ag/c shock
ca used by y multiple close fire arm in juries i the vital organs which is ante-
~mortem in nature. Death appeared to have been caused within 12 to 24 hours.
Ext-10 is the Postmortem report. Ext 10/1 is m y signature land Ext 10/2 is the
signature of the Joint Director, Dr. M.C. Nath whom I know.” ' '

29.  From the aforesaid post mortem reports it was clear that Sahana Khatun'
Sunabhan Bibi and Sayatan Bewa died of ante mortem fire arm injuries caused'

_wrthm 12 to 24 hours of the time of post mortem

30. PW 6 Dr. Kaushik Das conducted-post mortem over the dead bodies of
~ Batchu Ali Sheikh, Jelina Bibi and Farida Khatoon. However, only Batchu Al

~ Sheikh appeared to have died of fire arm injury and hence the relevant part of

his testimony regarding post mortem of Batchu Ali Sheikh was produced as

“under.

| "Batchu Ali 5/7€/k/7 (50 yrs) of Kokrajhar PS reference Tulsibil GDE No.

14 dated 02.05.2014. He was brought to the Hosp/ta/ by Constable~UBC-42
Prakash Sri vastava on 02.05.2014 who also identified the dead bodies at 11. 00
AM and amved at the hospital 11.30 AM of 02.05.2014 and the postmortem was
conducted at 1.30 PM of 02.05 201 9, '

Ex{ema/ Appearance:

1. One dead male body having rigor mortis on _t/?é whole body broa@rht

- for Po.ét—moxtem examination having the following injuries.

a) One entrywound size was 2 cm x 1 an. Deep and inverted on the
' right back side of t/?e chest,

B) One enm/ Wound of bullet on the right medial aspects of the right

- thigh, 5/ze was 2.cmx 2cm.

¢c) One exit wound of the bullet on the left h ypochondridm, size was 4

- am x 3 cm through which intestine came out.
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- d) One exit wound on the right thigh, size was 4 cm x 4 cm which was
on the lateral aspect of the thigh. '

Opm/bh ,

nm y opinion the death was due to shock and hem orrhage following
bullet injury from the close range which was anti-mortem and homicidal in
- nature. Death appeared to have been caused within 12 to 24 hours. Ext-11 is the

Post-mortem report. Ext 11/1 is my signature and Ext 11/2 is the signature of the
Joint Director, Dr. M.C. Na th whom I know.”

31. From his testimony it was clear that Batchu Ali Sheikh died of ante

‘mortem fire arm injury and death was caused within 12 to 24 hours of the time

of post mortem.

32. PW 26 Dr. Nabaijit Barman conducted post-mortem on the dead body of

Mohorban Bibi and the relevant part of his testimony is reproduced below.

"Mohorban Bibi (40 yrs.) female, W/O- Bachu Sheikh of Village Balapara '
No. I, PS- Gosalgaon, District- Kokrajhar reference B.N. College TOP, GDE No. 22
dated 02.05.2014. She was brought to the Hospital b y Constable C/558, Kamru/
Haque Mandal and Yeadil Islam on 02.05. 2014, who also identified the dead
bodies. The dead bodies arrived on 02.05.2014 8.50 AM and the postmortem
was conducted at 9.00 AM of 02.05.2014.

lmuries.

1. Bullet entry wound of size 1x1 cm present over the left abdomen on
front side, 12 cm below the left nipple and 12 cm lateral to the mid line. It is
directed in downward, from left to right and exit out through injury no. 2. Skin,

muscles, peritoneumn, spleen, stomach, intestine, liver involved

2. Bullet exit wound of size 5x5 cm present over the right abdormen, 14 '

cm below the right nipple and 12 cm right to the umbilicus. Part of the intestine

seen coming out through the wound.

3. Bullet entry wound of size Ix 1 cm present over the lateral aspect of

Jower part of left arm, 3 cm above the left elbow and it is directed upward from
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Jeft to right and exit out through injury no. 4. Skin, muéc/es, vessels nerve bon 6’5;

involved.

4. Bullet exit wound of size 5 x 3 cm present over the medial aspect of
lower part of left arm, 5 cm above the left elbow and part of the left humorous

bone protruded out and part of the left breast lacerated.

5. Bullet entry of size 1 x 1 cm present over the front of upper part of
right thigh. Skin muscles, vessels, nerve, bones involved and exit wound through

injury no. 6.

6. Bullet exit wound of size 5 x 4 cm present over the lateral aspe ct of

upper part of the right thigh.

In. my opinion the cause of death was due to hemorrhagic shock resulting
[from the bullet injuries sustained over the body. All the injuries were anti-
mortem and caused by fire arms. Appfoxxmate time since death 1 to 6 hours at
the time of examination. Ext-27 is the Post mortem report. Ext 27/1 is my
signature land Ext 27/2 is the signature of the Joint Director, Dr. Khokan
Choudhary whom I know.”

o~

33, From the testimony of PW 26 it was clear that Mohdrban Bibi died of ante

mortem bullet injuries.

34. PW 7 & 8 Dr. Bikash Jyoti Bordoloi and Dr. Deep Kumar Deka examined
- injured Tajrul Ali and Farid Ali respectively and found grievous injuriés caused by
fire arm on them. Tajrul Ali was examined as PW 3 and from his evidence it was
clear that he sustained the grievous builet injury as a result of the attack
perpetrated by the accused. Had he died because of the injury, the accused

would have been guilty of murder.

Ll/ ”,JO 35. When medico legal evidence is compared with the oral testimonies of the
QLZQ.&:S - witnesses there remained no doubt that Sahana Khatun, Sunabhan Bibi, Sayatan
TR, \§ -
\a\‘) G\r‘"’” - Bewa, Batchu Ali Sheikh and Mohorban Bibi died of builet injuries and the injuries
Bad“

were ante mortem. That apart, there was yet another set of evidence to show
that from the places of occurrence there were seizures of empty cartridges. PW
11 stated that on 2.5.14, that is, the next day of the carnage In-charge of Tulsibi

Police out po'st_ seized some empty cartridges from the houses of two victims
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. named Batchu Shelkh and Farid Al vide Ext 16 & 17 respectively. PW 25 stated '
that on the same day police also seized one I|ve cartridge and two empty

o cartrldges from the house of Sayed Ali vide Ext 26. When the seizures were done
immedi'etely_- after the occurrence, the case was being investigated by the Special
Task Force, Assam, though later the investigation was handed over to the NIA.
PW 24, a Senior Scientiﬁc Officer, Directorate of Forensic Science, Guwahati,
deposed that on 11.6.2014 the Director received one sealed packet from STF,
Guwahati aCcompanied by a forwarding letter (Ext 21). The sealed packet' was
handed over to the witness (PW 24) for examination and on examination of the

_ contents of the sealed packet the witness prepared his report (Ext 24) and qot
~ the report forwa_rded to STF, Guwahati with a forwarding letter (Ext 25) under
the signature of the Director. The relevant part of the testimony of PW 24 LS

quoted below:-

”5/ No.1  One round 7, 62 mm ca//ber Cartridge marked as
Xt-A/I in the laboratory.

Sl No. 2 8 nos. fired cartridge cashes of 7.62 caliber marked
as Ext B/1, B/2, B/3, B/4, B/5 B/6, B/7 and B/8.in the /eborétory.

"

After examine tion of the above exhibits, I furnished m y report as

follows:

g i. Ext. A/1 is a' 7.62 mm x 39 caliber live cartridge.
2. Ext B/1 to B/8 are 7.62 ndm caliber fired cartridge cashes. Th ese were .
fired b y /.62 caliber assault rifle. |
3. Exz‘_.'. B/1 to B/8 have been compared under comparison m/'croswpe
_ - and found that: o . _ 1
- A/(/ R The firing pin impressfon and ejector marks of Ext. B/5, B/6 and
\7 { ’ Io ' _ 5/8 are found similar. Hence it can be concluded that Fxt. 5/5
5/6 and B/8 were fired by one fire arm. |
(i) The fi iring pin impression and breech face marks of Ext. B/l and
o B/3 are found similar. Hence, it cen be concluded that Ext. B/1

and B/3 were fired by one fire arm.
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() Ext 5’/2 B/4 and B/7 are found d/55/m//ar with the abo ve group '
Sl. No. 1 and 2. From the above examination it can be conc/uded
that Ext. B/1 to B/8 were fired b v minimum three fire arms.”

36.' ~ On conjomt reading and appreciation of the testimonies of the doctors
' who conducted post mortem over the dead bodies of the victim, and the
~ testimonies of PW 11, 24_& 25 there remained no doubt that f f"re arms were used
In unleashing the terror strike. In the testimdny of PW 2 & 3, 'there was direct
evidence that deadly assault by fire arm was unieashed dpon Sahana Khatun,

Sunabhan Bibi, Sayatan Bewa, Batchu Ali Sheikh and Monorban Bibi by the
accused and his companions and as a result of the fire arm injurieé they died.
PW 2 & 3 saw the accused at the time of commission of the crime and identified
him in the court. Defence pleawas that the witnesses were unreliable. But on

consideration of the entire evidence and also the fact that these two witnesses ,

lost their dear ones in the ghastly killing, there did not appear any reason as to

why they would falsely implicate the accused.

37. -Through the evidence of PW 16, 17, 22 & 31 (CIO), prosecution sought to
" prove a disclosure statement of the accused followed by _discovery' of certain
facts under the provision of section 27 of the Evidence Act. But_on carefut

perusal of the testimonies of these ‘Witnesses in that regard, it appeared to me

that no such fact could be d1scovered on the basis of the voluntary disclosure of
the accused whtch couid be said to be in the exclusive knowledge of only the
accused. The accused was stated to have shown the house where the plan of
killing was made, the path by which they w-ent to the place of occurrence and the

.hduses of the victim. There was no evidence to show th-at any plan was chalked

out in the concerned house. The path travelled-by the accused and the houses of

the victims were known to many people. Hence testimonies of the aforesaid _

witnesses regarding the so called discovery of fact u/s 27 of the Evidence Act

/((/{ //,6 o would not help'the prosecution.
%7 AN } . .
Judge.‘:aﬂ 38.  Apart from the direct evidence against the accused in the testimonies of

PW 2 & 3 there was also an extra judicial confessmn of the accused as deposed

by the PW 18 (Protected witness). For the sake of convenience the relevant part

of his testimony is quoted as under:- |
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" I do some business in the district of Kokrajhar and Dhubri. I know
accused of this case who Is also known as Pwler. I have seen him in the Court
toaay. On 03.05.2014, at about 11.00 AM,; [ went to a tea shop at Basbari village
to have a cup of tea. At that time accused -Pradf,'o was also sitting there along
with 4-5 others persons. A t that time I beard accused Pradip Brahma telling the
persons accompanying hirr t/?a-t on the previous dz y he and others killed some
persons accorading to the direction of Bidai. Accused Pradip also told his .
Compae/'ons not to go towards the side of Rupsi village. Accused Pradijp Brahma
was talking with his companion about the in cxdeﬁt which occurred on the night of

I*' May, 2014 at village Balapara Part-1.”

39. It was subrhitted on behalf of the defence that as the person to whom the
i accused was allegedly making the extra judicial confession was not examined as
witness, such statement could not be held to be an admissible piece of evidence.
This plea of defence appeared to be extremely week in as much as the person to
~ whom the accused was talking could never be expected to come to court to
depose against the accused. The important parf was that the witness (PW 18)
heard the accused telling about the incident as to how he and his associates
killed the villagers of the village Balapara Part-1, though the communication was
not directly made to the witness. In this regard a deision of Hon’ble Supreme
Court in "Sahoo vs State of U.P”, AIR 1966 SC 40(1) would be extremely
relevant. In that case a point was raised that implicit concept of confession was
that it has to be communicated to another and naturally the person to whom the
communication was made was to come to court to prove the confession. Dealing
with thijs point in details Hon'ble Supreme Court held as under:- " A4 scrutiny of
. pro st}bns of sections 17 to 30 of the Evidence Act aiscloses, as one learned
-~ author pc)ts it that statement is a genus, adamission is the species and confessiorn
/s the sub-species. Shortly stated, a confession is a statement made b y' an

accused admitting his guilt. What does the expression 'statement” mean? The

M

dictionary meaning of the word 'statement” is the act of stating, reciting or

o -
8 ‘7 l e.“'\'? presenting verbally or on paper. The term ‘statement” therefore includes both
A0~ at | _ |
,c\® Jue\,ﬂ’“a - oral and written statements. Is it also a necessary ingredient of the term that it
C g shall be communicated to another? The dictionary meaing of the terrm does not

warrant any such extension,.............. The probative value of an adamission or

confession does not’depend upon it’s communication to another, though, just like
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an y other piece of evidence, it can be admitted in evidence only on proof. The
proof in the case of oral admission or confession can be offered anly by witn éss
who heard the admission or confession, as the case may B, This
court, after considering ther relevant provisions of the Evidence Act and the case
law on the subject came to the conclusion that that the word "statement” used in
section _f 57 meant only ‘something that is stated” and the element of
- Commun/tat/'on was not necessary before *'sbmethmg that is stated” became a
statement under that section............. We therefore, hold that that a statement

whether communicated or not, admitting guilt is confession of guilt.”

40, When the testimony of PW 18 was appreciated in the perspective and
contéxt as has been held by the Hon'ble Supreme Court in the above mentioned
case, it became clear that though the accused was not directly communi.cating to
‘the witness, he (the witness) heard the statement when the accused was stating
the same to.other persohs. Since direct communication is not a necessary
ihgredient of a "statement”, there was no reason to refuse to accept the e>_<tra ,
judicial confession of the accused as an admissible piece of evidence. PW 18
heard the accused when he was making the statement to another person
confessing/admitting his quilt and narrated the statement before the court. This
part of the testimony of PW 18 was, theref'ore, held to be an evidence of extra
jud'icilal confession of the accused which could be used against him. Next came
the question of trustworthiness of the evidence of PW 18. The testimony, on the
face of it', did not appear to be unreliable. He was cross examined by the defence
and the plea of the defence was one of complete denial. The defence also tried
to demolish his credibility by showing that even aftér knowing the same he did -
not go to police. This could not be a reason to disbelieve the witness. Naturally,
‘people have a tendency to not go to police to inform about commission of
offence unless he or some one close to him is the victim. By not informing the
police immediately after the extra judicial confession was made, the witness did
not appear to have behaved in an unnatural way. But when he was questioned
by the Investigating Officer of the NIA he came out with the facts. The WItness;
therefore, was completely trustworthy. That apart, there were enough

corroboration of the fact in the evidence of PW 2 & 3.
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41.  In view of the consideration and discuésion of the relevant evidence in
paragraphs No. 23 to 40 .of this jud‘gemént, it appeéred that the prosecution‘was
~able to prove beyond all reasonable doubt that the accused was guilty u/s 302 &
307 IPC.

42. The next question that fell for consideration was whether the accused
 committed a terrorist act within the meaning of section 15 of the Unlawful
Activities (Prevéntion) Act, 1967. For the sake of convenience, provision of

- section 15 of the U.A (P) Act is reproduced as under.

1

V15, Terrorist Act — Whoever does any act with intent to threaten or likely to

threaten the unity, integrity, security or sovereignty of India or with intent to

strike terror or likely to strike terror in the people or any section of the people in

India orin any foreign country, -

(a) by using bombs, dynamite or other explosives substances or
inflammable substances or firearms or other lethal weapons or

- poisonous or noxious gases or other chemicals or by any other
substances (whether bzb/ogica/ radioactive, nuclear or otherwise) of a
hazardous nature or by any other means of whatever mature to

cause or likely to cause-
() death of, or injuries to, any person or persons, or |
(i) loss of or damage to, or destruction of, property, or

(/i)  disruption of an y supplies or services essential to the life of the

community in India or in any foreign country, or

‘ (iv)  damage or destruction of any property in India or in a foreign
country used or intended to be used for the defence of India or in
connection with any other purposes of the Government of India,

any State Government or any of their agencies, or

(D) overawes by means of criminal force or the show of criminal force or
attempts to do so or causes death of any public functionary or

attempts to cause death of any public functionary, or
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( C) detams kidnaps or abducts any person ana’ rhreatens to kill or /H]U/ e
5uc/7 person of aoes any other act in order to compel the

h Government of India, any State Govemment or the Government of a
forelgn country or any other person to do or abstain from doing any

act
- commits a terrorist act.

- Explanation- For the purpose of this section, public functionary means the
constitutional au_t/?or'/'tf'es and any other functionary notified in the Official

Gazette by the Central Go vernment as a pub/fc functionary.”

- 43, - Section 15 of the U.A (P) Act provided that inter alia other acts, if an act

is done with an intent to strike terror in the people or any section of the people
by using firearms, such act could be construed as a terrorist act and if death is
caused due to such act, the perpetrator of the act shall be guilty U[S 16 (1)(a) of
- - the U. A (P) Act. In the context of the aforesaid, on a bare visualization of the
occurrence, as narrated by the concerned relevant witnesses and discussed in
the paragraphs No. 23 to 40 of thrs judgement, lt would appear that the act
committed by the accused was ‘nothing short of a “terror strike”. The accused
and Ris companlons senally entered into the houses of the unsuspectlng mnocent

"V|I|agers belonglng to a particular commumty and indiscriminately fired upon

~ them causing death. Prosecutron, therefore, was able to prove beyond all

~ reasonable doubt that the accused was guilty u/s 16(1) (a) of the U.A (P) Act.

44, Last question that fell for determination wa's whether the accused waged
or attempted to wage war agarnst the Government of India. The purport of
“section 121 IPC is a little dlfferent from other crimes, as discussed above, in as
much as unless the act committed could be capable of being construed to be an
_ intended subversion of the power of Government of India on the face of it, such
an act could not-be held to be waging of war dr attempting to wage a war
against the ‘Government of India. There did not appear any such specific
e\f.idence that the accused waged a war or attempted to wage a war against the -

Government of India. The accused was therefore, held not guilty u/s 121 IPC.

45.  In view of the aforesaid discussion, it is held that the prosecution has

been able to prove beyond all reasonable doubt that the acwéed IS guilty u/s
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16(1)(a) & 20 of the U_.A (P) Act and u/s 302, 307 & 386 of the IPC. Acused
Pradip Brahma @ Pwiler is, therefore, convicted accordingly. In regard to the

remaining charges, the accused is held not guilty due to lack of enough evidence. I

46. iHeard the accused on the point of sentence. He stated that he is the only
person in his house besides his mother and before his arrest he used to look

after his mother and he is the only earning member in the family. He prayed for

lesser sentence.

47. Heard learned Iawyers of both sides on the quéntum of sentence.
Learned PP, NIA submitted that seven persons including two children lost their
lives because of the attack unleashed by the accused and his companions. He
further submitted that the accused deserves to get maximum punishment
permissible in law, which is death u/s 16(1)(a) U.A (P) Act ar;d u/s 302 IPC.
Learned defence Iawyér, on the other hand, submitted that the accused is a
young man of 26 years and considering the facts that he is the only adult male
member in his family he should be given minimum sentence. On consideration of
the facts and circumstances it appeared to me that this case does not fall under

the category.of “rarest of rare” and accordingly does not warrant death sentence.

s

48. On consideration of the statement of the accused Pradip Brahma @ Pwiler
on the point of sentence and submissions of the learned lawyers of both sides, I

sentence the accused/ convict as mentioned below.

49.  Under section 20 of the U.A (P) Act the accused is sentenced to rigorous

~imprisonment for seven years and fine of Rs.3000/- and in default of payment of

fine to further impriSonment for one year.

50.  Under Section 386 IPC, the accused is sentenced to rigorous
imprisonment for five years and fine of Rs.5000/- and in default of payment of

fine to further imprisonment for one year.

51. Under section 307 IPC the accused is sentenced to rigorous
imprisonment for eight years and fine of Rs.5000/- and in default of payment of

fine to further imprisonment for one year.
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52. Under section 16(1)(a) of the U.A (P) Act, the accused is sentenced to
rigorous imprisonment for life and to fine of Rs.5000/- and in default of payment

of fine to further imprisonment for two years.

53.- Under section 302 IPC, the accused is sentenced to rigorous
imprisonment for life and fine of Rs.5000/- and in default of payment of fine to

further imprisonment for two years.

54. The accused/ convict shall be committed to'pris'on fo‘rthwith'. All the
sentences shall run concurrently. Furnish free copy of the judgement to the
accused/ convict immediately. All the seized pfoper‘cies shall be confiscated in
favour of state in due course. The period of detention undergone by the accused

in this case shall be set off u/s 428 CrPc.

Given under the hand and seal of this court, this 8" day of July, 2016.

M?;S /7 // /

Special Judge

NIA Court, Assam
Bpecial Judags, N':IA,
GRAESAIT: Cuwahat!



